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DERBYSHIRE COUNTY COUNCIL  
Regulatory Licencing and Appeals Committee 

 
29 February 2016 

Report of the Director of Legal Services 
 

Wildlife and Countryside Act 1981 
The Derbyshire County Council (Footpath between Clowne Road and 

Church Road – Bolsover) Modification Order 2014 
 
1. Purpose of the Report 
 
 The purpose of this report is to enable members to reconsider the 
evidence within the appended report (dated 10th June 2013) together with the 
information within this report and to authorise the Director of Legal Services to 
take a neutral stance when the matter is submitted to the Planning 
Inspectorate (PINS) for determination. 
 
2. Information and Analysis 
 
2.1 On 10th June 2013 this Committee determined to authorise the making 
of an Order to add the footpath to the definitive map on the basis that it was 
reasonably alleged to subsist as set out in the report.  The Order was duly 
made on 2 January 2014.  Notice of its making was published in the local 
newspaper on 9 January 2014 and copies were placed on site and sent to the 
consultees.  Several objections have been received and as they have not 
been withdrawn the matter may only be determined by the Secretary of State 
and the Council is now required to submit the case to PINS which administers 
these matters on behalf of the Secretary of State. 
 
2.2 The Council is required on submission of the Order, to state whether it 
supports the confirmation.  PINS will then determine whether the matter 
should be dealt with by way of written representations, a hearing or a local 
public inquiry.  Usually the Council will support an Order that it has 
determined should be made but in this case, the evidence is not considered 
strong enough. It is therefore proposed that the Council should take a neutral 
stance. 
 
2.3 As set out in the 2013 Committee report, the Council may determine to 
make an Order where a right of way which is not shown in the map subsists 
or is reasonably alleged to subsist.  For a right of way to subsist it must exist 
on a balance of probabilities – that there is clear evidence that the right of 
way exists and no credible evidence to the contrary.  Where there is a conflict 
of credible evidence and no incontrovertible evidence that a right of way 
cannot reasonably be alleged to subsist then an Order should be made. 
 
2.4 However, when an Order is to be confirmed the ordinary civil standard 
of proof must be applied – that is, that the path subsists on the balance of 
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probabilities rather than that it is reasonably alleged to subsist (Todd and 
Bradley v Secretary of State for Environment Food and Rural Affairs 2004). 
  
2.5 As set out in the 2013 report, the evidence in favour of making an 
Order was considered to be only sufficient to conclude that the right of way 
was reasonably alleged to subsist and there was no incontrovertible evidence 
to the contrary.  Following publication of the Order, no further evidence has 
been submitted which supports its confirmation on the balance of probabilities 
and no evidence has been submitted which suggests that the Council should 
actively oppose confirmation. 
  
 User Evidence  
 
2.6 There is no consistently drawn or described route which would support 
confirmation of the Order. The plan attached to the User Evidence Forms 
(UEF) did not cover the whole area of the route claimed and so a plan which 
did cover the appropriate area was sent to the witnesses, requesting they 
draw the whole of the route they had used on the plan and return it to the 
Council. Ten plans were returned and as described in the report of 10 June 
2013 they showed various routes across the southern half of the route 
(between points D and G on the plan appended to that report).  The claimant 
himself drew a route that turns northeast some distance before the mine shaft 
(unlike his original application plan) and exits the copse to follow the field 
boundary along the line of the original application plan. 
 
2.7 People may well have walked between Clowne Road to Church Lane 
but the evidence does not clarify that the Order route or any one defined route 
has been used consistently by the public. 
 
2.8 At least some of the use described in the UEF is likely to have been 
further to private rights of way as the users lived along the route and/or 
worked at the colliery 
 

Relevant Objections to the Order 
 
2.9 Alan Kind has objected on the grounds that the width is not recorded in 
Part I of the Order and that the word ‘approximate’ is used in the width 
column of Part II. 
  
2.10 Mrs V A Godfrey, an affected landowner, refers to vehicles driving 
through hedges and fencing being damaged. 
 
2.11 Mrs E Morris states that bikers already use the woodland and questions 
how they will be stopped and that the fields have been accessed by 
consequence of people cutting down fences and damaging hedges. 
 
2.12 Mrs W M Dicker has lived and worked on the farm for 65 years and has 
never known there to be a footpath on her land. She states they have to 
constantly repair fencing due to people cutting the fencing and trespassing. 
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2.13 Mr C J Ratcliffe has ‘known the farm affected by this proposal for over 
40 years’. He states that anyone walking on the land has been committing 
trespass and that ‘there have been numerous instances of fences, hedges 
and gates being broken down and destroyed to gain illegal access’. He also 
refers to tyre tracks, badger baiting, hare coursing, drug use and the 
discovery of stolen cables in the DCC owned woodland area. He also feels 
that the location of the Order route is not made clear. 
 
2.14 Mrs K J Ratcliffe, states she is ‘part owner of the farm affected by this 
proposal’. She objects on the same grounds as Mr C J Ratcliffe. 
 
2.15 Mr and Mrs A Harding state the ‘route of the proposed footpath is 
through land which has been owned and farmed by generations of our family’ 
and that there has never been a public right of way across the land. They 
state that there has been ‘damage to ancient hedgerows, gates and fences by 
undesirable characters gaining illegal access.’  They also reiterate the 
concerns regarding badgers, hares and drug needles. 
 
2.16 Mr A Dore, Mr J Dore and Mr S Dore are tenant farmers of the land and 
all object that they are increasingly unable to graze their cattle and harvest 
crops due to the fences, hedges and gates being broken in order for people to 
gain access with their uncontrolled dogs. They have witnessed unidentified 
tyre tracks and evidence of hare coursing. 
 
2.17 Mrs K Swinden objects on grounds of health and safety and potential 
loss of income. Although her objections are not relevant under current 
legislation, she also suggests that if the route were to be diverted from the 
road and along the western side of the fencing they may be able to reach an 
amicable resolution. 
 
2.18 Mr P Swinden offers the same information as Mrs Swinden but adds 
that the application was made as result of a disagreement between Bill Clarke 
(WM Clarke Engineering) and an ‘individual’ who claimed ‘there used to be a 
footpath that went through the works’. He states that the individual handed a 
petition round the Oxcroft club asking locals to sign, confirming that they had 
used the path regardless of whether or not they actually had. 
  

Summary and Conclusions 
 
2.20 The evidence submitted in support of the application fails to show on a 
balance of probabilities that a right of way subsists along the line of the Order 
route. Some witnesses do claim to have used a route between Clowne Road 
and Church Road that roughly correlates with the Order route but overall 
there is no clearly marked, single route claimed from the mineshaft to Church 
Road.    
 
2.21 The evidence submitted by the objectors in response to the Order 
indicates that any use of the agricultural land between Church Road and the 
Council owned woodland has been by force and for the purpose of ‘nocturnal 
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illegal pursuits’ rather than to pass and repass (the purpose of a public right of 
way). This would also imply that people have not walked a defined route but 
have wandered all over the land.  The landowners also state that there has 
never been a footpath across the land.   On the other hand no evidence has 
been submitted in objection to the Order to suggest that any of that use has 
been challenged or that the landowners have made clear to the public their 
lack of intention to dedicate a right of way. 
 
2.22 The objection submitted by Mr Kind requests the word approximate be 
removed from Part II of the Order and that the width be recorded in Part I. 
The Council has no opinion on this and is happy for modifications to be made 
accordingly, should the appointed Inspector choose to confirm the Order. 
 
2.2 Mr J.T. Dunham, the applicant, has been contacted and advised that 
the Council is proposing to take a neutral stance. Mr Dunham was asked if he 
still supported the Order and if so, would he be willing to present the case in 
support of the Order to the Planning Inspectorate, for example at Public 
Inquiry. He has confirmed that he still supports the Order and would like to 
see it reopened but, due to personal reasons he is not in a position to present 
the case. He could not suggest anybody else who might be willing to present 
to PINS the case for confirmation of the Order. 
 
3. Considerations    
 

Legal and Human Rights Considerations 
 

3.1 In addition to the legal considerations contained within the body of 
the report paragraph 7 of Schedule 15 to the 1981 Act provides that: 

 
(1)  If any representation or objection duly made is not withdrawn the 

Authority shall submit the order to the Secretary of State for 
confirmation by him. 

(2)  Where an order is submitted to the Secretary of State under sub-
paragraph (1), the Secretary of State shall [subject to sub-paragraph 
(2A), either – 

  (a) cause a local inquiry to be held; or 
(b) afford any person by whom a representation or objection has 
been duly made and not withdrawn an opportunity of being heard 
by a person appointed by the Secretary of State for the purpose. 

(2A)  The Secretary of State may, but need not, act as mentioned in sub-
paragraph 2(a) or (b) if, in his opinion, no representation or objection 
which has been duly made and not withdrawn relates to an issue 
which would be relevant in determining whether or not to confirm the 
order, either with or without modifications. 

(3) On considering any representations or objections duly made and the 
report of any person appointed to hold an inquiry or hear 
representations or objections, the Secretary of State may confirm 
the order with or without modifications.   
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3.2 The Planning Inspectorate’s Advice Note 1  provides that where the 
order making authority (the Council) does not support confirmation 
of an order at a forthcoming hearing or inquiry it should inform the 
Planning Inspectorate at the earliest opportunity and provide an 
indication of its reasons for doing so. 

 
3.3 In such circumstances the applicant will be asked if they will agree 

to present the case in support of the order.  If no one is prepared to 
take the lead, the Inspector will summarise the case for the order.  
The Council will still be responsible for providing the venue and 
administrative assistance at any hearing or inquiry but will not 
participate in questioning or cross-examining witnesses. 
 

  Other Considerations 
 

3.4 In preparing this report the relevance of the following factors has 
been considered: financial, prevention of crime and disorder, 
equality of opportunity, human rights, personnel, environmental, 
health, property, and transport considerations.  
 

3.5 None of these factors are considered to be relevant for the purpose 
of this report. 

 
4. Background Papers 
 

File held by Legal Services (ref. 35857). 
Report dated 10th June 2013 

 
5. OFFICER’S RECOMMENDATION 
 
That the Committee: 
 
6.1 notes the submission of the Derbyshire County Council (Footpath 
between Clowne Road and Church Road – Bolsover) Modification Order 2014 
to the Secretary of State for determination; and 
 
6.2 approves the adoption of a neutral stance in regards to the confirmation 
of the Order. 
 
 

Chief Officer 
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