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DERBYSHIRE COUNTY COUNCIL 
 

Meeting with Cabinet Member – Health and Communities 
 

10 September 2013 
 

Report of the Strategic Director Cultural and Community Services 
 

ADOPTING THE ‘PRIMARY AUTHORITY’ SCHEME 
 
1. Purpose of the report: 

 
 To seek the Cabinet Member’s approval to adopt the Primary Authority 
scheme to provide assured advice to businesses in Derbyshire. To advise the 
Cabinet Member of the results of the annual business satisfaction survey. 

 
2. Information and analysis: 

 
2.1 As the Cabinet Member will be aware, the trading standards division enforces 

a wide range of legislation, on behalf of the authority, that is designed to 
protect consumers from unsafe or misdescribed products and unfair trading 
practices and to ensure that local businesses can compete on a fair and 
equitable basis. There is a wide range of sanctions available to the authority 
when encountering non-compliance, but the vast majority of interactions with 
local businesses is through advice and information on both the requirements 
of the legislation and how to comply. 
 

2.2 The traditional role of the local ‘weights and measures’ authority – the 
predecessor to ‘trading standards’ - was to seek compliance through 
inspection of trade premises and an examination of weighing and measuring 
equipment in use for trade as well as checking the weights and measures of 
products on sale in retail establishments. Whilst there is still an element of 
planned visits to local businesses based on an assessment of risk, these are 
considered both by the businesses visited and by trading standards staff as 
advisory visits rather than inspections. Interaction with businesses now tends 
to be concentrated on those businesses that are classified as ‘high risk’. 
Trading Standards services have always used a risk based criteria to 
determine the frequency of contact with businesses which will be determined 
by the following factors: 
 

• The nature of the goods or services produced/sold. 
• The size of the business and the geographical spread of 

customers. 
• Any intelligence about previous compliance issues. 
• The maturity and organisation of the business – for example 

whether or not they have a quality assurance process. 
• Confidence in the management of the business. 
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2.3 Much of the advice provided to local businesses is as a result of queries from 
the businesses themselves, or as a result of referrals from other authorities or 
from issues identified by trading standards staff. It may also follow a change in 
legislation – or the identification of an issue highlighted elsewhere – for 
example, the importance of identifying the presence of aflatoxins in certain 
food products which might trigger an allergic reaction from consumers with a 
peanut allergy, or as a result of a product safety alert from colleagues within 
the UK or Europe. 
 

2.4 For many years local authority trading standards services have followed the 
‘Home Authority Principle’ (HAP) when providing advice to local businesses. 
This places responsibility for advising a business that trades in more than one 
area of the country on the local authority in which the head office is located. 
Much of trading standards legislation – such as food composition and labelling 
and product safety requirements – are highly complex in nature and open to 
legal interpretation. To avoid businesses having, potentially, conflicting advice 
from a variety of sources, the HAP places the responsibility on a single 
authority and other authorities are encouraged to refer minor or technical 
breaches to the relevant local authority. Ultimately, it is the role of the court 
system to interpret the intentions of Parliament when drafting legislation and to 
avoid businesses facing differing views about legislation, the Home Authority 
Principle suggests that the ‘home’ local authority should take the lead in this 
area. 
 

2.5 Despite the success of the Home Authority Principle, there have still been 
concerns expressed by some business representatives that there continued to 
be inconsistencies in interpretation, advice and enforcement. To address 
these concerns Government introduced the ‘Primary Authority Principle’ (PAP) 
through the Local Better Regulation Office (now the Better Regulation Delivery 
Office – BRDO) which is part of the Department of Business Innovation and 
Skills (BIS). Like HAP, PAP gives ‘primacy’ to an identified local authority to 
provide the lead for advising a business that trades in more than one local 
authority area. This does not necessarily have to be the local authority in 
which the business is based, and unlike HAP, the advice is ‘assured’ which 
means that other local authorities are bound by the advice unless, on referral 
to BRDO, there is good reason for believing that the advice was incorrect. 
 

2.6 The Primary Authority scheme was given legal status through the Regulatory 
Enforcement and Sanctions Act 2008 and another development is that local 
authorities can charge the business for the advice. Reflecting the more formal 
arrangements of the Primary Authority Principle, the business and the local 
authority enter into a written agreement. An example of which is included in 
the Appendix. The terms and conditions of the agreement places 
responsibilities on the local authority to ensure that, amongst other things, that 
advice is provided by competent officers and in a timely manner. 
 

2.7 When the Primary Authority Principle was first introduced by BIS, perhaps 
unsurprisingly, local Derbyshire business were quite happy with the current 
arrangements, however, we have recently had a request from one local 
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business to enter into a Primary Authority relationship. This would necessitate 
an initial period of time for officers to familiarise themselves with the business 
and then a commitment of a minimum of approximately 12 hours of advice per 
year at a cost of approximately £65 per hour. Subject to Member’s agreement 
and to further discussions with the company concerned it is estimated that the 
income generated in the first year would be between £1,000 and £1,500 and 
thereafter between £750 and £1,000.  
 

2.8 The Division does regularly seek feedback from local businesses with whom 
we have had some form of interaction with during the course of the year. This 
may have been as a result of a routine visit or in response to a specific 
complaint or request for advice. In previous years there has been a national 
‘best value’ performance measure for ‘Satisfaction of businesses with local 
authority regulatory services’ (NI 182) and whilst there is no longer a 
requirement to publish this annually, the Division still feels that it is valuable 
feedback from local service users. The table below summarises the responses 
from businesses surveyed during 2012-13 and also displays (in brackets) the 
responses for the previous year. In total, 98.7% of businesses that responded 
were either very satisfied (84.2%) or fairly satisfied (14.5%) with the service 
they had received. This was slightly higher than the previous year’s overall 
satisfaction rating of 97%. 
 
Derbyshire Trading Standards Business Satisfaction Survey 2012-13 
 

Question Topic Businesses 

1) Were you treated fairly by staff? 96% (98%)  

2) Were staff helpful? 90% (89%)  

3) Did we give you advice or info which was easy to 
understand? 100% (98%)  

4) Were staff courteous and polite staff at all times? 99% (100%)  

5) How satisfied were you with our service? 99% (97%)  

 
(Figures in brackets are 2011/12 results) 

 
3.  Other considerations: 

 
In preparing this report the relevance of the following factors has been 
considered; financial, legal, prevention of crime and disorder, equality of 
opportunity; and environmental, health, human resources, property and 
transport considerations. 

 
4.  Background papers: 
 

None 
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5.  Key Decision:  

 
No 
 

6.  Call-in:  
 
 Is it required that call-in be waived for any decision on this report? 
 No 
 
7. Strategic Director's recommendation: 
 

That the Cabinet Member – Health and Communities notes the feedback from 
local businesses that have had contact with the Trading Standards Service 
and agrees to the authority entering into Primary Authority agreements with 
local businesses. 
 
 

Martin Molloy 
Strategic Director 
Cultural and Community Services 
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1. INTERPRETATION 

1.1 In this Agreement the following words and phrases have the meanings given below:- 

Agreement means this Agreement together with the Application for Primary Authority 
Nomination, and the documents which are referred to herein; 

Charges means the charges for the provision of the Services, as set out in the 
Application for Primary Authority Nomination; 

Commercially 
Sensitive 
Information 

means the subset of Confidential Information: 

(a) which is provided by the Regulated Person to the Authority and is 
marked confidential; and/or 

(b) that constitutes a trade secret; 

Confidential 
Information 

means any information which has been designated as confidential by either 
party in writing or that ought to be considered as confidential (however it is 
conveyed or on whatever media it is stored) including information which relates 
to the business, affairs, properties, assets, trading practices, Services, 
developments, trade secrets, intellectual property rights, know-how, personnel, 
customers and suppliers of either Party, all personal data and sensitive 
personal data within the meaning of the Data Protection Act 1998 and the 
Commercially Sensitive Information; 

Environmental 
Information 
Regulations 

means the Environmental Information Regulations 2004; 

FOIA means the Freedom of Information Act 2000 and any subordinate legislation 
made under this Act from time to time together with any guidance and/or codes 
of practice issued by the Information Commissioner in relation to such 
legislation; 

Group of 
Companies 

means in relation to a Regulated Person its subsidiaries and its holding 
companies (and any subsidiaries of such holding companies) ("subsidiary" and 
"holding company" being interpreted in accordance with s 736 Companies Act 
1985 (as amended); 

Information shall have the meaning as set out in s 84 of FOIA; 

BRDO means the Better Regulation Delivery Office; 

Legal 
Requirements 

means: 

• any act, statutory instrument, by-law, obligation of the European 
Community or ordinance in force from time to time to which a either party is 
subject; 

• the common law and the law of equity as applicable to the parties from 
time to time; 

• any binding court order, judgment, decree or requirement; 
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• any applicable industry code, policy or standard enforceable by law; or 

• any applicable direction, guidance, policy, rule or order that is binding on a 
party and that is made or given by any regulatory body having jurisdiction 
over a party or any of that party’s assets, resources or business, including 
but not limited to any local or supranational agency, inspectorate, minister, 
ministry, official or public or statutory person, 

in any jurisdiction that is applicable to this Agreement;                                                      

Local Authority shall have the meaning as set out in Part 2 of RESA 

Primary Authority shall be construed in accordance with RESA; 

Relevant Function shall have the same meaning as set out in Part 2 of RESA, and more 
specifically the categories of relevant functions (as defined in BRDO’s 
Guidance) listed or referred to in the Application for Primary Authority 
Nomination; 

Request for 
Information 

shall have the meaning set out in FOIA or any apparent request for information 
under FOIA or the Environmental Information Regulations; 

Revocation Notice a notice issued by BRDO pursuant to s 26 (5) RESA revoking the nomination 
of the Authority as the Primary Authority for the Regulated Person in relation to 
any or all of the Relevant Functions; 

RESA means the Regulatory Enforcement and Sanctions Act 2008;   

Services means:  

• the giving of advice and guidance to the Regulated Person and other Local 
Authorities pursuant to s 27 (1) RESA; 

• if applicable, directing an enforcing authority not to take enforcement 
action pursuant to s 28 (2) RESA; 

• if applicable, making an inspection plan in accordance with s 30 RESA; 

• such other services as the Authority is required to carry out in the 
discharge of its functions under RESA or any other Legal Requirement in 
respect of the Relevant Functions; and 

• such other services as the parties agree shall be provided by the Authority 
under this Agreement. 

 

1.2 The clause headings in this Agreement are for the convenience of the parties only and 
shall not limit or govern or otherwise affect its interpretation in any way. 

1.3 A reference to any statutory or legislative provision includes a reference to that provision as 
modified, replaced, amended and/or re-enacted from time to time and any subordinate 
legislation made under it. 

1.4 References to the masculine in this Agreement include the feminine, and the singular 
includes the plural and vice versa. 
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2. SCOPE AND CONDITION PRECEDENT 

2.1 The Regulated Person and the Authority have agreed that the Authority shall be the 
Primary Authority for the Regulated Person for the Relevant Functions. 

2.2 For the avoidance of doubt, nothing in this Agreement shall:  

2.2.1 fetter the Authority's discretion to exercise any right or obligation which it is entitled 
to exercise at law; nor 

2.2.2 require the Authority to act or cease to act in any way which is contrary to any 
Legal Requirement. 

2.3 The parties agree to provide BRDO with all advice and support that it may reasonably 
require in carrying out its functions pursuant to RESA. 

2.4 This Agreement shall be conditional on BRDO nominating the Authority as the Regulated 
Person's Primary Authority pursuant to s 25 (1) RESA (the "Nomination").   Both parties 
agree to use their reasonable endeavours to attain the Nomination.    It shall be a condition 
precedent of this Agreement that the Nomination be awarded and this Agreement (with the 
exception of this Clause 2.4) shall be of no force and effect until such time as the 
Nomination is made.    

2.5 The parties will review this Agreement at the expiry of every 12 month period from and 
including the date of Nomination (“Review”) and consider whether it accurately reflects the 
relationship between the Authority and the Regulated Person. 

2.6 Any proposed amendments to the agreement arising from the Review should be dealt with 
in accordance with Clause 16. 

3. AUTHORITY'S OBLIGATIONS 

3.1 The Authority agrees that it shall provide the Services and act as the Regulated Person's 
Primary Authority in relation to the Relevant Functions subject to the provisions of this 
Agreement. 

3.2 The Authority agrees that the Services shall be provided:  

3.2.1 by suitably qualified staff and in a professional and courteous manner; 

3.2.2 with reasonable skill and care; 

3.2.3 in accordance with any timescales agreed between the parties (but time shall not 
be of the essence in relation to the delivery of the Services by the Authority under 
this Agreement); 

3.2.4 in accordance with RESA; and 

3.2.5 without prejudice to Clause 3.2.4, in accordance with all Legal Requirements. 

3.3 In the event that an enforcing authority (as defined in s 28 (1) RESA) notifies the Authority 
that the enforcing authority intends to take enforcement action (“Action”) (as defined in s 28 
(5) RESA) against the Regulated Person, the Authority shall: 

3.3.1 review the advice and guidance it has previously given to the enforcing authority 
and the Regulated Person to determine whether the Action is inconsistent with 
that advice and guidance; and 
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3.3.2 notify the enforcing authority through BRDO’s Primary Authority IT system that it 
may proceed where the Authority determines that the Action is not inconsistent 
with advice and guidance previously given by the Authority; or 

3.3.3 direct the enforcing authority not to take the Action through BRDO’s Primary 
Authority IT system within the timescales in s 28 (2) RESA where the Authority 
determines that the Action is inconsistent with advice and guidance previously 
given; or 

3.3.4 refer the Action to BRDO within the timescales in the Regulatory Enforcement and 
Sanctions 2008 (Procedure for References to LBRO) Order 2009; 

 For the avoidance of doubt, nothing in this provision shall fetter in any way the Authority's 
discretion to take whatever action it deems appropriate in the circumstances. 

4. REGULATED PERSON'S OBLIGATIONS 

4.1 The Regulated Person shall: 

4.1.1 co-operate with the Authority in relation to the provision of the Services; 

4.1.2 inform the Authority as soon as reasonably practicable of any material change 
affecting the Regulated Person (or its Group of Companies) that may impact upon 
the Services or the volume of Services required; 

4.1.3 provide information to the Authority with regard to its requirements for Services 
which is accurate in all material respects;  

4.1.4 provide the Authority with reasonable notice of its requirements for provision of the 
Services; and 

4.1.5 act reasonably in performing its obligations under this Agreement. 

4.2 The Regulated Person agrees that it will provide the Authority and its employees, 
representatives and agents with such information and assistance as the Authority may 
reasonably require in order to enable or facilitate the Authority duly and punctually to 
comply with its obligations under this Agreement. 

4.3 The Regulated Person agrees to provide the Authority with an electronic address at which 
it consents to receive any notices under s 28 (3)  of RESA and to notify the Authority of any 
changes to that address, 

4.4 If and to the extent that the Regulated Person breaches this Agreement and the Authority is 
unable to perform any obligation as a direct result of such breach or any other act or 
omission by the Regulated Person, any such breach by the Authority of its obligations shall 
not constitute a breach of this Agreement and the Authority shall be entitled to rely on such 
breach by the Regulated Person as relieving it from the performance of its obligations to 
the extent that and for so long as such default by the Regulated Person precludes or 
restricts performance by the Authority of its obligations under this Agreement but not further 
or otherwise. 

5. CHARGES & PAYMENT 

5.1 The Regulated Person shall pay the Authority the Charges in consideration of the provision 
of the Services. 

5.2 The Authority shall be entitled to invoice the Regulated Person for the Charges as set out 
in the Application for Primary Authority Nomination. 
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5.3 The Regulated Person shall pay any amounts owing within 60 days from the date of the 
Authority's invoice. 

5.4 The Charges shall be exclusive of VAT (if applicable). 

5.5 The Regulated Person shall pay all sums to the Authority without set-off, deduction or any 
withholding whatsoever. Notwithstanding this, in the event of a bona fide dispute in relation 
to any invoice (of which the Regulated Person has notified the Authority in writing prior to 
the due date for payment) the Regulated Person shall be entitled to withhold only the 
amount relating to the specific element of the invoice which is in dispute until such time as 
the dispute is resolved. 

5.6 If the Regulated Person fails to pay on the due date any amount which is payable to the 
Authority under this Agreement then (subject to Clause 5.5 above) that amount shall bear 
interest from the due date until payment is made in full, both before and after judgement, at 
4 per cent per annum over the base rate of Lloyds TSB Bank PLC (or any successor to its 
business) from time to time. 

5.7 The parties acknowledge that the Charges are intended to reflect the cost to the Authority 
of providing the Services.  Therefore, should there be a change affecting either party that 
materially impacts on (or could be expected to have a material impact on) the cost to the 
Authority of providing the Services it shall notify the other as soon as reasonably 
practicable and the parties shall discuss in good faith any amendment to the Charges that 
may be required.   

6. DURATION AND TERMINATION 

6.1 Subject to Clause 2.4, this Agreement shall come into force on the date of Nomination and 
shall continue in force unless and until it is terminated in accordance with its terms. 

6.2 This Agreement shall terminate automatically in relation to any Relevant Function for any 
Regulated Person if BRDO issues a Revocation Notice in relation to that Relevant Function 
and Regulated Person pursuant to s 26 (5) RESA. 

6.3 A Regulated Person or the Authority shall be entitled to request BRDO to issue a 
Revocation Notice in relation to all or any number of the Relevant Functions for a 
Regulated Person by giving the other party at least two months written notice. 

6.4 Notwithstanding Clause 6.3, a Regulated Person or the Authority shall be entitled to 
request BRDO to issue a Revocation Notice in relation to all or any number of the Relevant 
Functions for a Regulated Person if:- 

6.4.1 the other commits any material and adverse breach of any of the provisions of this 
Agreement and, in the case of such a breach which is capable of remedy, fails to 
remedy the same within 30 days after receipt of a written notice giving particulars 
of the breach and requiring it to be remedied;   

6.4.2 the Regulated Person: 

(a) has any act or step (whether by application to the court or otherwise) 
taken in respect of it by any person seeking to appoint a trustee in 
bankruptcy, administrator, liquidator, receiver or administrative receiver 
which is not discharged within 7 days or takes any such act or step itself; 

(b) is unable to meet is debts as they fall due or makes a composition or 
arrangement with its creditors;  
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(c) suffers any analogous event to those specified in Clauses 6.4.2 or (b) 
under the laws of a jurisdiction other than that of England and Wales; or 

(d) ceases, or threatens to cease, to carry on business, 

6.4.3 the Authority is dissolved or ceases to exist. 

6.5 No party will request BRDO to issue a Revocation Notice in relation to all or any number of 
the Relevant Functions other than in the circumstances set out in Clause 6.3 or 6.4. 

6.6 If a party requests BRDO to issue a Revocation Notice under Clause 6.4, it shall give the 
other written notice of such request as soon as reasonably practicable. 

6.7 Notwithstanding Clauses 6.3 and 6.4, termination of this Agreement in relation to any 
Relevant Function for any Regulated Person shall only take effect when BRDO issues a 
Revocation Notice in relation to that Relevant Function and Regulated Person.   Until such 
Revocation Notice is given, the Agreement shall continue in full force and effect. 

7. CONSEQUENCES OF TERMINATION 

7.1 Termination of this Agreement for any reason shall be without prejudice to any right or 
remedy of any party which may have accrued prior to such termination. 

7.2 Termination or expiry of this Agreement shall not affect those provisions which impliedly or 
expressly continue following termination or expiry. 

7.3 On any termination or expiry of this Agreement, each party shall return any Confidential 
Information or other materials belonging to the other to that other party as soon as 
reasonably practicable. 

7.4 On termination of this Agreement, the Authority shall provide such support as may be 
reasonably required to transfer the Services to any other Primary Authority.  The Regulated 
Person agrees that it shall pay the Authority's costs that it incurs in providing such support. 

7.5 If this Agreement is terminated in relation to any specific Regulated Person, the Agreement 
shall continue in full force and effect in relation to the other Regulated Persons. 

8. SCOPE OF ADVICE AND LIABILITY 

8.1 The parties agree that:  

8.1.1 the fundamental reason for the provision of advice by the Authority is to promote 
consistent interpretation; 

8.1.2 the interpretation and guidance provided by the Authority is open to scrutiny by 
both BRDO and the Courts; 

8.1.3 the advice and guidance provided by the Authority may not prevent enforcement 
action in the future; 

8.1.4 the advice or guidance provided by the Authority may become obsolete, and 

8.1.5 the duty in relation to compliance remains with the Regulated Person. 

8.2 Except as expressly stated in this Agreement, all terms, conditions, warranties and 
representations that would otherwise be applied or implied (by statute or otherwise) in, or in 
relation to, this Agreement are excluded to the fullest extent permissible in law.  



 12 

8.3 Neither party excludes or limits liability to the other party for fraud, nor for death or personal 
injury caused by its negligence (as defined in the Unfair Contract Terms Act 1977), nor for 
any other liability for which it is not possible to exclude or limit liability by operation of law. 

8.4 The Authority's liability to the Regulated Person arising out of or in connection with this 
Agreement or RESA (whether in contract, tort, negligence or otherwise) shall be limited in 
any year to the amount paid by the Regulated Person in that year for the Services. 

8.5 Without prejudice to Clause 8.3, in no event shall either party be liable to the other under or 
in connection with this Agreement or RESA (whether in contract, tort, negligence or 
otherwise) for any indirect or consequential loss or damage, or for any of the following 
losses (whether direct or indirect): 

8.5.1 any loss of profits; 

8.5.2 loss of business; 

8.5.3 loss of opportunity; 

8.5.4 loss of revenue; 

8.5.5 loss of goodwill; 

8.5.6 loss of anticipated contracts; and/or 

8.5.7 loss of anticipated savings. 

8.6 Subject to Clause 8.3, the Regulated Person agrees that no individual member of the 
Authority's staff shall have any liability to the Regulated Person (whether in contract or in 
tort, including negligence) arising out of the provision of the Services where that individual 
honestly believed that the act complained of was within their powers or that their duties 
required or entitled them to do that act and they have acted reasonably (and the Regulated 
Person shall not bring any claim against such individual member of the Authority's staff in 
such circumstances). 

9. CONFIDENTIALITY  

9.1 Each party:- 

9.1.1 shall treat all Confidential Information belonging to the other party as confidential 
and safeguard it accordingly; and 

9.1.2 shall not disclose any Confidential Information belonging to the other party to any 
other person without the prior written consent of the other party, except to such 
persons and to such extent as may be necessary for the performance of the 
Agreement or except where disclosure is otherwise expressly permitted by the 
provisions of the Agreement. 

9.2 Both parties shall take all necessary precautions to ensure that all Confidential Information 
obtained from the other party under or in connection with the Agreement: 

9.2.1 is given only to such of the staff and professional advisors or consultants engaged 
to advise it in connection with the Agreement as is strictly necessary for the 
performance of the Agreement and only to the extent necessary for the 
performance of the Agreement; 
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9.2.2 is treated as confidential and not disclosed (without prior approval) or used by any 
staff or such professional advisors or consultants otherwise than for the purposes 
of the Agreement. 

9.3 Neither party shall use any Confidential Information it receives from the other party 
otherwise than for the purposes of the Agreement. 

9.4 The provisions of Clauses 9.1 to 9.3 shall not apply to any Confidential Information 
received by one party from the other: 

9.4.1 which is or becomes public knowledge (otherwise than by breach of this clause); 

9.4.2 which was in the possession of the receiving party, without restriction as to its 
disclosure, before receiving it from the disclosing party;  

9.4.3 which is received from a third party who lawfully acquired it and who is under no 
obligation restricting its disclosure;  

9.4.4 is independently developed without access to the Confidential Information; or 

9.4.5 which must be disclosed pursuant to a statutory, legal or parliamentary obligation 
placed upon the party making the disclosure, including any requirements for 
disclosure under the FOIA or the Environmental Information Regulations pursuant 
to Clause 10. 

9.5 Nothing in this clause shall prevent the Authority: 

9.5.1 disclosing any Confidential Information for the purpose of the examination and 
certification of the Authority’s accounts; or 

9.5.2 disclosing any Confidential Information obtained from the Regulated Person: 

(a) to any government department or any other Local Authority.  All 
government departments or Local Authorities receiving such Confidential 
Information shall be entitled to further disclose the Confidential 
Information to other government departments or other Local Authorities 
on the basis that the information is confidential and is not to be disclosed 
to a third party which is not part of any government department or any 
Local Authority; or 

(b) to any person engaged in providing any services to the Authority for any 
purpose relating to or ancillary to the Agreement; 

provided that in disclosing information under sub-paragraph (b) the Authority 
discloses only the information which is necessary for the purpose concerned and 
requires that the information is treated in confidence and that a confidentiality 
undertaking is given where appropriate.  

10. FREEDOM OF INFORMATION 

10.1 The Regulated Person acknowledges that the Authority is subject to the requirements of 
the FOIA and the Environmental Information Regulations and shall assist and cooperate 
with the Authority (at the Regulated Person’s expense) to enable the Authority to comply 
with these Information disclosure requirements.  

10.2 The Authority shall be responsible for determining at its absolute discretion whether the 
Commercially Sensitive Information and/or any other Information:  
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10.2.1 is exempt from disclosure in accordance with the provisions of the FOIA or the 
Environmental Information Regulations; 

10.2.2  is to be disclosed in response to a Request for Information, and in no event 
shall the Regulated Person respond directly to a Request for Information unless 
expressly authorised to do so by the Authority.  

10.3 The Regulated Person acknowledges that the Authority may, acting in accordance with the 
Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public 
authorities’ functions under Part 1 of FOIA (issued under s 45 of the FOIA, November 
2004), be obliged under the FOIA or the Environmental Information Regulations to disclose 
Information: 

10.3.1 without consulting with the Regulated Person; or 

10.3.2 following consultation with the Regulated Person and having taken its views into 
account. 

10.4 The Regulated Person acknowledges that any lists, schedules or notices provided by it 
outlining Confidential Information are of indicative value only and that the Authority may 
nevertheless be obliged to disclose Confidential Information in accordance with Clause 
10.3.  

11. DISPUTE RESOLUTION 

11.1 The parties shall attempt in good faith to negotiate a settlement to any dispute between 
them arising out of or in connection with the Agreement and such efforts shall involve the 
escalation of the dispute to the finance director (or equivalent) of each party.   

11.2 Nothing in this dispute resolution procedure shall prevent the parties from seeking from any 
court of the competent jurisdiction an interim order restraining the other party from doing 
any act or compelling the other party to do any act. 

11.3 The performance of the Agreement shall not be suspended, cease or be delayed by the 
existence of a dispute and the parties shall comply fully with the requirements of the 
Agreement at all times. 

12. ASSIGNMENT/SUB-CONTRACTING 

This Agreement is personal to the parties and the Regulated Person shall not assign or 
sub-contract any of the Regulated Person's rights and obligations under this Agreement 
without the prior written consent of the Authority. 

13. SEVERABILITY 

In the event that any of the terms of this Agreement are determined by any competent 
authority to be invalid or unenforceable to any extent, such term shall to that extent be 
severed from the body of this Agreement which shall continue to be valid and enforceable 
to the fullest extent permitted by law. 

14. ENTIRE AGREEMENT 

This Agreement sets out the entire agreement and understanding between the parties and 
supersedes all prior agreements and understandings relating to its subject matter.  No 
party has entered into this Agreement in reliance upon any representation, warranty or 
undertaking of any other party which is not set out or referred to in this Agreement. 
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15. STATUS OF PARTIES 

15.1 Nothing in this Agreement shall be construed as establishing or implying a partnership or 
joint venture between the parties or shall be deemed to constitute either party as the agent 
of the other or to allow either party to hold itself out as acting on behalf of the other. 

15.2 Where the Regulated Person is more than one party;  

15.2.1 the obligations of the Regulated Person shall be joint and several; 

15.2.2 references to the Regulated Person shall be deemed to be a reference to each 
individual person listed in the Application for Primary Authority Nomination. 

16. VARIATION & CHANGE CONTROL 

16.1 If either party wishes to request a change to this Agreement (a "Change"), it shall issue a 
written notice to the other detailing the change proposed (a "Change Request"). 

16.2 Within seven working days of receipt of the Change Request, the parties shall meet to 
discuss:- 

16.2.1 the likely impact of the Change; 

16.2.2 the desirability of the Change; 

16.2.3 the work required to achieve the Change; and 

16.2.4 the impact of the Change on the Charges. 

16.3 If the parties agree the Change, the Change shall not be implemented until the parties have 
agreed and signed a written agreement (Change Agreement). 

16.4 Neither this Agreement nor any of its terms or conditions can be varied or waived unless 
expressly agreed in writing and signed by or on behalf of the Authority and the Regulated 
Person. 

16.5 The parties should provide BRDO with a copy of any Change Agreement within seven 
working days of the Change Agreement being signed by the parties. 

17. THIRD PARTY RIGHTS 

17.1 Subject to Clause 8.6 which is intended to be directly enforceable by the Authority's staff, 
this Agreement is not intended to create any benefit, claim or rights of any kind whatsoever 
enforceable by any person who is not a party to this Agreement.  Accordingly, the parties 
confirm that no term of this Agreement (other than Clause 8.6 which is intended to be 
directly enforceable by the Authority's staff) is enforceable under the Contracts (Rights of 
Third Parties) Act 1999 by a person who is not a party to this Agreement. 

17.2 Notwithstanding Clause 17.1, the Authority and the Regulated Person shall be entitled to 
vary or rescind this Agreement (under Clauses 2.4, 6 and 16) without giving notice or 
seeking the consent of any third party. 

18. NOTICES 

Any notice to be given hereunder shall be in writing. Any notice to be given to the Authority 
or the Regulated Person shall be sufficiently served either if delivered personally or sent by 
recorded delivery post to the address set out in this Agreement (or such other address in 
the United Kingdom as the addressee may from time to time notify for the purposes of this 
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Clause).  Any notice if posted shall be deemed to have been served at the time when in the 
ordinary course of post such notice would have been received and if delivered by hand 
shall take effect on delivery. 

19. GOVERNING LAW AND JURISDICTION 

This Agreement is governed by the law of England and Wales and subject to Clause 10 the 
parties submit to the exclusive jurisdiction of the English and Welsh courts over any matter 
or claim arising under or in connection with this Agreement. 

 


	DERBYSHIRE COUNTY COUNCIL
	ADOPTING THE ‘PRIMARY AUTHORITY’ SCHEME

	1. 2TInterpretation
	1.1 In this Agreement the following words and phrases have the meanings given below:-
	1.2 The clause headings in this Agreement are for the convenience of the parties only and shall not limit or govern or otherwise affect its interpretation in any way.
	1.3 A reference to any statutory or legislative provision includes a reference to that provision as modified, replaced, amended and/or re-enacted from time to time and any subordinate legislation made under it.
	1.4 References to the masculine in this Agreement include the feminine, and the singular includes the plural and vice versa.

	2. 2TScope and Condition Precedent
	2.1 The Regulated Person and the Authority have agreed that the Authority shall be the Primary Authority for the Regulated Person for the Relevant Functions.
	2.2 For the avoidance of doubt, nothing in this Agreement shall:
	2.2.1 fetter the Authority's discretion to exercise any right or obligation which it is entitled to exercise at law; nor
	2.2.2 require the Authority to act or cease to act in any way which is contrary to any Legal Requirement.

	2.3 The parties agree to provide BRDO with all advice and support that it may reasonably require in carrying out its functions pursuant to RESA.
	2.4 This Agreement shall be conditional on BRDO nominating the Authority as the Regulated Person's Primary Authority pursuant to s 25 (1) RESA (the "Nomination").   Both parties agree to use their reasonable endeavours to attain the Nomination.    It ...
	2.5 The parties will review this Agreement at the expiry of every 12 month period from and including the date of Nomination (“Review”) and consider whether it accurately reflects the relationship between the Authority and the Regulated Person.
	2.6 Any proposed amendments to the agreement arising from the Review should be dealt with in accordance with Clause 16.

	3. 2TAuthority's Obligations
	3.1 2TThe Authority agrees that it shall provide the Services and act as the Regulated Person's Primary Authority in relation to the Relevant Functions subject to the provisions of this Agreement.
	3.2 2TThe Authority agrees that the Services shall be provided:
	3.2.1 by suitably qualified staff and in a professional and courteous manner;
	3.2.2 with reasonable skill and care;
	3.2.3 in accordance with any timescales agreed between the parties (but time shall not be of the essence in relation to the delivery of the Services by the Authority under this Agreement);
	3.2.4 2Tin accordance with RESA; and
	3.2.5 2Twithout prejudice to Clause 3.2.4, in accordance with all Legal Requirements.

	3.3 2TIn the event that an enforcing authority (as defined in s 28 (1) RESA) notifies the Authority that the enforcing authority intends to take enforcement action (“Action”) (as defined in s 28 (5) RESA) against the Regulated Person, the Authority sh...
	3.3.1 review the advice and guidance it has previously given to the enforcing authority and the Regulated Person to determine whether the Action is inconsistent with that advice and guidance; and
	3.3.2 notify the enforcing authority through BRDO’s Primary Authority IT system that it may proceed where the Authority determines that the Action is not inconsistent with advice and guidance previously given by the Authority; or
	3.3.3 direct the enforcing authority not to take the Action through BRDO’s Primary Authority IT system within the timescales in s 28 (2) RESA where the Authority determines that the Action is inconsistent with advice and guidance previously given; or
	3.3.4 refer the Action to BRDO within the timescales in the Regulatory Enforcement and Sanctions 2008 (Procedure for References to LBRO) Order 2009;
	2T For the avoidance of doubt, nothing in this provision shall fetter in any way the Authority's discretion to take whatever action it deems appropriate in the circumstances.


	4. 2TRegulated Person's Obligations
	4.1 2TThe Regulated Person shall:
	4.1.1 2Tco-operate with the Authority in relation to the provision of the Services;
	4.1.2 2Tinform the Authority as soon as reasonably practicable of any material change affecting the Regulated Person (or its Group of Companies) that may impact upon the Services or the volume of Services required;
	4.1.3 provide information to the Authority with regard to its requirements for Services which is accurate in all material respects;
	4.1.4 provide the Authority with reasonable notice of its requirements for provision of the Services; and
	4.1.5 act reasonably in performing its obligations under this Agreement.

	4.2 The Regulated Person agrees that it will provide the Authority and its employees, representatives and agents with such information and assistance as the Authority may reasonably require in order to enable or facilitate the Authority duly and punct...
	4.3 The Regulated Person agrees to provide the Authority with an electronic address at which it consents to receive any notices under s 28 (3)  of RESA and to notify the Authority of any changes to that address,
	4.4 If and to the extent that the Regulated Person breaches this Agreement and the Authority is unable to perform any obligation as a direct result of such breach or any other act or omission by the Regulated Person, any such breach by the Authority o...

	5. 2TCharges & Payment
	5.1 2TThe Regulated Person shall pay the Authority the Charges in consideration of the provision of the Services.
	5.2 The Authority shall be entitled to invoice the Regulated Person for the Charges as set out in the Application for Primary Authority Nomination.
	5.3 The Regulated Person shall pay any amounts owing within 60 days from the date of the Authority's invoice.
	5.4 The Charges shall be exclusive of VAT (if applicable).
	5.5 The Regulated Person shall pay all sums to the Authority without set-off, deduction or any withholding whatsoever. Notwithstanding this, in the event of a bona fide dispute in relation to any invoice (of which the Regulated Person has notified the...
	5.6 If the Regulated Person fails to pay on the due date any amount which is payable to the Authority under this Agreement then (subject to Clause 5.5 above) that amount shall bear interest from the due date until payment is made in full, both before ...
	5.7 The parties acknowledge that the Charges are intended to reflect the cost to the Authority of providing the Services.  Therefore, should there be a change affecting either party that materially impacts on (or could be expected to have a material i...

	6. 2TDuration and Termination
	6.1 2TSubject to Clause 2.4, this Agreement shall come into force on the date of Nomination and shall continue in force unless and until it is terminated in accordance with its terms.
	6.2 2TThis Agreement shall terminate automatically in relation to any Relevant Function for any Regulated Person if BRDO 2Tissues a Revocation Notice in relation to that Relevant Function and Regulated Person pursuant to s 26 (5) RESA2T.
	6.3 A Regulated Person or the Authority shall be entitled to request BRDO to issue a Revocation Notice in relation to all or any number of the Relevant Functions for a Regulated Person by giving the other party at least two months written notice.
	6.4 Notwithstanding Clause 6.3, a Regulated Person or the Authority shall be entitled to request BRDO to issue a Revocation Notice in relation to all or any number of the Relevant Functions for a Regulated Person if:-
	6.4.1 the other commits any material and adverse breach of any of the provisions of this Agreement and, in the case of such a breach which is capable of remedy, fails to remedy the same within 30 days after receipt of a written notice giving particula...
	6.4.2 the Regulated Person:
	(a) has any act or step (whether by application to the court or otherwise) taken in respect of it by any person seeking to appoint a trustee in bankruptcy, administrator, liquidator, receiver or administrative receiver which is not discharged within 7...
	(b) is unable to meet is debts as they fall due or makes a composition or arrangement with its creditors;
	(c) suffers any analogous event to those specified in Clauses 6.4.2 or (b) under the laws of a jurisdiction other than that of England and Wales; or
	(d) ceases, or threatens to cease, to carry on business,

	6.4.3 the Authority is dissolved or ceases to exist.

	6.5 No party will request BRDO to issue a Revocation Notice in relation to all or any number of the Relevant Functions other than in the circumstances set out in Clause 6.3 or 6.4.
	6.6 If a party requests BRDO to issue a Revocation Notice under Clause 6.4, it shall give the other written notice of such request as soon as reasonably practicable.
	6.7 Notwithstanding Clauses 6.3 and 6.4, termination of this Agreement in relation to any Relevant Function for any Regulated Person shall only take effect when BRDO issues a Revocation Notice in relation to that Relevant Function and Regulated Person...

	7. 2TConsequences of Termination
	7.1 Termination of this Agreement for any reason shall be without prejudice to any right or remedy of any party which may have accrued prior to such termination.
	7.2 Termination or expiry of this Agreement shall not affect those provisions which impliedly or expressly continue following termination or expiry.
	7.3 On any termination or expiry of this Agreement, each party shall return any Confidential Information or other materials belonging to the other to that other party as soon as reasonably practicable.
	7.4 On termination of this Agreement, the Authority shall provide such support as may be reasonably required to transfer the Services to any other Primary Authority.  The Regulated Person agrees that it shall pay the Authority's costs that it incurs i...
	7.5 If this Agreement is terminated in relation to any specific Regulated Person, the Agreement shall continue in full force and effect in relation to the other Regulated Persons.

	8. 2TScope of Advice and Liability
	8.1 The parties agree that:
	8.1.1 the fundamental reason for the provision of advice by the Authority is to promote consistent interpretation;
	8.1.2 the interpretation and guidance provided by the Authority is open to scrutiny by both BRDO and the Courts;
	8.1.3 the advice and guidance provided by the Authority may not prevent enforcement action in the future;
	8.1.4 the advice or guidance provided by the Authority may become obsolete, and
	8.1.5 the duty in relation to compliance remains with the Regulated Person.

	8.2 Except as expressly stated in this Agreement, all terms, conditions, warranties and representations that would otherwise be applied or implied (by statute or otherwise) in, or in relation to, this Agreement are excluded to the fullest extent permi...
	8.3 Neither party excludes or limits liability to the other party for fraud, nor for death or personal injury caused by its negligence (as defined in the Unfair Contract Terms Act 1977), nor for any other liability for which it is not possible to excl...
	8.4 The Authority's liability to the Regulated Person arising out of or in connection with this Agreement or RESA (whether in contract, tort, negligence or otherwise) shall be limited in any year to the amount paid by the Regulated Person in that year...
	8.5 Without prejudice to Clause 8.3, in no event shall either party be liable to the other under or in connection with this Agreement or RESA (whether in contract, tort, negligence or otherwise) for any indirect or consequential loss or damage, or for...
	8.5.1 any loss of profits;
	8.5.2 loss of business;
	8.5.3 loss of opportunity;
	8.5.4 loss of revenue;
	8.5.5 loss of goodwill;
	8.5.6 loss of anticipated contracts; and/or
	8.5.7 loss of anticipated savings.

	8.6 Subject to Clause 8.3, the Regulated Person agrees that no individual member of the Authority's staff shall have any liability to the Regulated Person (whether in contract or in tort, including negligence) arising out of the provision of the Servi...

	9. 2TConfidentiality
	9.1 Each party:-
	9.1.1 shall treat all Confidential Information belonging to the other party as confidential and safeguard it accordingly; and
	9.1.2 shall not disclose any Confidential Information belonging to the other party to any other person without the prior written consent of the other party, except to such persons and to such extent as may be necessary for the performance of the Agree...

	9.2 Both parties shall take all necessary precautions to ensure that all Confidential Information obtained from the other party under or in connection with the Agreement:
	9.2.1 is given only to such of the staff and professional advisors or consultants engaged to advise it in connection with the Agreement as is strictly necessary for the performance of the Agreement and only to the extent necessary for the performance ...
	9.2.2 is treated as confidential and not disclosed (without prior approval) or used by any staff or such professional advisors or consultants otherwise than for the purposes of the Agreement.

	9.3 Neither party shall use any Confidential Information it receives from the other party otherwise than for the purposes of the Agreement.
	9.4 The provisions of Clauses 9.1 to 9.3 shall not apply to any Confidential Information received by one party from the other:
	9.4.1 which is or becomes public knowledge (otherwise than by breach of this clause);
	9.4.2 which was in the possession of the receiving party, without restriction as to its disclosure, before receiving it from the disclosing party;
	9.4.3 which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure;
	9.4.4 is independently developed without access to the Confidential Information; or
	9.4.5 which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to Cla...

	9.5 Nothing in this clause shall prevent the Authority:
	9.5.1 disclosing any Confidential Information for the purpose of the examination and certification of the Authority’s accounts; or
	9.5.2 disclosing any Confidential Information obtained from the Regulated Person:
	(a) to any government department or any other Local Authority.  All government departments or Local Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments ...
	(b) to any person engaged in providing any services to the Authority for any purpose relating to or ancillary to the Agreement;



	10. 2TFreedom of Information
	10.1 The Regulated Person acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Authority (at the Regulated Person’s expense) to enable the Auth...
	10.2 The Authority shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information:
	10.2.1 is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;
	10.2.2  is to be disclosed in response to a Request for Information, and in no event shall the Regulated Person respond directly to a Request for Information unless expressly authorised to do so by the Authority.

	10.3 The Regulated Person acknowledges that the Authority may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of FOIA (issued under s 45 of t...
	10.3.1 without consulting with the Regulated Person; or
	10.3.2 following consultation with the Regulated Person and having taken its views into account.

	10.4 The Regulated Person acknowledges that any lists, schedules or notices provided by it outlining Confidential Information are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accor...

	11. 2TDispute Resolution
	11.1 The parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Agreement and such efforts shall involve the escalation of the dispute to the finance director (or equivalent) ...
	11.2 Nothing in this dispute resolution procedure shall prevent the parties from seeking from any court of the competent jurisdiction an interim order restraining the other party from doing any act or compelling the other party to do any act.
	11.3 The performance of the Agreement shall not be suspended, cease or be delayed by the existence of a dispute and the parties shall comply fully with the requirements of the Agreement at all times.

	12. 2Tassignment/sub-contracting
	2TThis Agreement is personal to the parties and t2The Regulated Person shall not assign or sub-contract any of the Regulated Person's rights and obligations under this Agreement without the prior written consent of the Authority.

	13. 2TSeverability
	14. 2TEntire Agreement
	15. 2TStatus of Parties
	15.1 Nothing in this Agreement shall be construed as establishing or implying a partnership or joint venture between the parties or shall be deemed to constitute either party as the agent of the other or to allow either party to hold itself out as act...
	15.2 Where the Regulated Person is more than one party;
	15.2.1 the obligations of the Regulated Person shall be joint and several;
	15.2.2 references to the Regulated Person shall be deemed to be a reference to each individual person listed in the Application for Primary Authority Nomination.


	16. 2TVariation & Change Control
	16.1 2TIf either party wishes to request a change to this Agreement (a "Change"), it shall issue a written notice to the other detailing the change proposed (a "Change Request").
	16.2 2TWithin seven working days of receipt of the Change Request, the parties shall meet to discuss:-
	16.2.1 2Tthe likely impact of the Change;
	16.2.2 2Tthe desirability of the Change;
	16.2.3 2Tthe work required to achieve the Change; and
	16.2.4 2Tthe impact of the Change on the Charges.

	16.3 2TIf the parties agree the Change, the Change shall not be implemented until the parties have agreed and signed a written agreement (Change Agreement).
	16.4 Neither this Agreement nor any of its terms or conditions can be varied or waived unless expressly agreed in writing and signed by or on behalf of the Authority and the Regulated Person.
	16.5 The parties should provide BRDO with a copy of any Change Agreement within seven working days of the Change Agreement being signed by the parties.

	17. 2TThird Party Rights
	17.1 Subject to Clause 8.6 which is intended to be directly enforceable by the Authority's staff, this Agreement is not intended to create any benefit, claim or rights of any kind whatsoever enforceable by any person who is not a party to this Agreeme...
	17.2 Notwithstanding Clause 17.1, the Authority and the Regulated Person shall be entitled to vary or rescind this Agreement (under Clauses 2.4, 6 and 16) without giving notice or seeking the consent of any third party.

	18. 2TNotices
	19. 2TGoverning Law and jurisdiction

